ST 95-2
Tax Type: SALES TAX
Issue: Responsible Corp. Officer - Failure to File or Pay Tax

STATE OF ILLINOIS
DEPARTMENT OF REVENUE
ADMINISTRATIVE HEARINGS DIVISION
COUNTY OF SANGAMON

THE DEPARTMENT OF REVENUE

OF THE STATE OF ILLINO S Docket #
| BT #
V.
NPL #

Karl W Betz
Adm ni strative Law Judge
Taxpayer
RECOMVENDATI ON FOR DI SPOSI TI ON

APPEARANCES: XXXXXXX, for the Taxpayer.

SYNOPSI S: This matter came on for hearing after XXXXX (hereinafter
"Taxpayer") filed a tinmely protest to Notice of Penalty Liability (NPL) No.
XXXXX i ssued by the Il1linois Departnment of Revenue (hereinafter
"Department”) on June 20, 1991 for $. The NPL was issued on the grounds
XXXXX was a responsible officer of (hereinafter ""), and was based upon
various Retailers' Occupation Tax K and V assessnents that had become fina
agai nst the corporation.

The NPL was assessed pursuant to Section 13.5 of the Retailers’
Occupation Tax Act (35 [ILCS 120/13.5) and the issue under this section is
if taxpayer is liable as an officer of XXXXX, Inc., who was responsible for
filing Retailers' COccupation Tax returns or making paynents thereof, and
who willfully failed to do so.

The Depart nment entered into evidence its file in this mtter
(Department Group Exhibit 1, admitted at Tr. 8) under the certification of

the Director of Revenue.



Taxpayer entered into evidence its Exhibits 1 through 9 (Tr. 8) and
these included several copies of cancelled checks and 556 transaction
returns (Taxpayer Nos. 1 and 2), corporate and individual income tax
returns (Taxpayer Nos. 4-6) and articles of incorporation. (Taxpayer No.7).

Taxpayer testified that although he was an officer who owned one-hal f
of the stock, he was primarily the sal esman while the other owner/officer,
one XXXXX, was responsible for filing and paying the tax returns. Taxpayer
testified that while he had check signing authority, the occasions he
si gned checks were infrequent.

XXXXX referred to Taxpayer Exhibits No. 1 and 2 that contain copies of
cancel l ed corporate checks and 556 returns. XXXXX also testified that
while he occasionally signed RR-556 transaction returns and nonthly
Retail ers' COccupation Tax returns, he was not responsible for filing them
with the Departnment. (Tr. 17-19).

XXXXX, Certified Public Accountant, testified he prepared tax returns
for the business known as XXXXX, first as a partnership and then after its
i ncorporation. XXXXX testified that when he prepared tax returns for XXXXX
at its business |ocation, he worked with XXXXX and did not work with XXXXX.

After carefully <considering the record, | recomrend the matter be
resolved in favor of the Taxpayer.

FI NDI NGS OF FACT

1. XXXXX  was Secretary/ Treasurer of XXXXX I nc., from its
i ncorporation in February, 1987 to the time it ceased operations in 1989.
(Dept. No. 1; Taxpayer No. 7).

2. Taxpayer signed the nonthly corporate sales tax returns for My,
June and July, 1989. These returns show a zero bal ance due. (Dept. No. 1,
58- 60) .

3. There is insufficient evidence in the record to establish that the

conduct of Taxpayer constituted a voluntary, conscious and intentiona



failure to pay the NPL tax liability. (Dept. No. 1).

CONCLUSI ONS OF LAW Under Section 13.5 of the Retailers' GOccupation
Tax Act, during the assessnment periods, an officer or enployee of a
corporation who had the control, supervision or responsibility for filing

and paying sales tax returns and .who willfully fails to file such
return or nmakes such paynment to the Departnent or willfully attenpts in any
ot her manner to evade or defeat the tax, shall be personally liable for a
penalty equal to the total ampbunt of tax wunpaid by the corporation,
including interest and penalties thereon. . . ." (35 ILCS 120/13.5).

A requirenent to uphold liability under Section 13.5 on an individua
alleged by the Department to be a responsible officer or enployee is a

showi ng of willful ness. Rosetta Giffith v. Departnent of Revenue,

I1linois Appellate Court, First Division (Nunber 1-92-2518, Septenber 19,

1994).

After reviewing the record, including the testinony and docunentary
evidence, | conclude there is not sufficient evidence to show the requisite
wi || ful ness necessary to support a conclusion of liability against

Taxpayer. XXXXX testified he was not responsible for preparing, filing and
payi ng the tax returns. In addition to his testinony about his |ack of
responsibility for filing and paying tax returns, Taxpayer has tendered
several docunents. Taxpayer subm tted 596 cancell ed corporate checks paid
to Governnent agencies (Taxpayer No. 1) and only 9 of these are signed by
XXXXX. OF 132 RR-556 Transaction Reporting Returns submtted (Taxpayer No.
2), only 7 are signed by XXXXX.

While the possibility exists for mssing checks or 556s, Taxpayer's
testimony was corroborated by Certified Public Accountant XXXXX, who
testified credibly that XXXXX was not responsible for filing tax returns
and that he, XXXXX, worked with XXXXX in the preparation of returns.

In sunmary, based upon the evidence in this record, I concl ude



Taxpayer is not a responsible corporate officer of XXXXX, Inc. under

Section 13.5 of the Retailers' Cccupation Tax Act.

RECOMVENDATI ON  Based upon the aforenmentioned findings of fact and

conclusions of law, | reconmend the Departnent cancel Notice of Penalty

Liability No. XXXXX and return any nonies paid by XXXXX on it.

Karl W Betz
Adm ni strative Law Judge



